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8.
Owners’ Remedies 


Where the goods loaded do not comply with the terms of the contracts of carriage, cargo interests are in breach of the contract and the owner is entitled to either terminate the contract and/or to claim damages, depending on the consequences of the breach. 


Owners in the Evgenia Chandris
 argued that shipment of any quantity of excluded cargo would give rise to the right to treat the charter as discharged.  However, Mr Justice Devlin recognised that “If it be the law that an owner who at the end of a voyage discovers that a small portion of cargo outside the contract description has been shipped, albeit with the knowledge of the master, can tear up the whole contract, it may result in some practical inconvenience.”  Therefore, it appears that the obligation is an intermediate term and owners might only be entitled to treat the contract as discharged if the breach is sufficiently serious.  If the owner, upon learning of the breach, decides not to terminate the contract but elects to affirm it, all the terms of the contract will continue to apply.  Mr Justice Devlin held that since the owners had affirmed the contract, they were only entitled to demurrage under the demurrage clause, even though the delay was caused by the dangerous nature of the cargo, but not to damages for detention.


Article IV, rule 3 of the Rules suggests that if the goods have been shipped with the consent and knowledge of the carrier then neither party is liable to the other in damages for losses or expenses incurred in rendering the cargo harmless.  Further, each party may have to contribute in general average to losses or expenditure incurred by the other party. 


As discussed above, Article IV Rule 6 draws a distinction between whether the carrier has consented or not consented to carry with knowledge of the dangerous character of  goods.  In both scenarios, the carrier is entitled to avoid or diminish the risk by landing or rendering innocuous or even destroying the cargo.   When the carrier has consented to carry without knowledge of the dangerous character, he can take remedial action at any time before discharge” and even before the goods actually cause damage. However, when the carrier has consented to the carriage with the knowledge of the dangerous character he can take the remedial action only when the goods “become a danger to the ship or cargo.”   Rule 6 also provides that  if the goods have not been shipped with the consent and knowledge of the carrier, the carrier is not liable to cargo interests for the damage or loss caused to the cargo by the reasonable action taken by him but the shipper is liable to indemnify the carrier against any expenses or damages that he may have suffered as a result of the shipment, whether such damages or expenses result directly or indirectly from the shipment. 

9. Seaworthiness of a vessel 

Owners’ right under Article IV, rule 6 is subject to their overriding obligation under Article III, rule 1 as follows: 

 “1.   
The carrier shall be bound before and at the beginning of the voyage to exercise due diligence to- 

(a) Make the ship seaworthy.
      …..

(c) Make the holds, refrigerating and cool chambers, and all other parts of the ship in which goods are carried, fit and safe for their reception, carriage and preservation.”

In The Fiona
,  owners sued the shippers for shipping a cargo of fuel oil, which caused an explosion on discharge, for damages at common law or alternatively, an indemnity under Article IV, rule 6.  The cargo had a propensity known to the shipper oil company, but not to the carrier, that the fuel oil was inflammable, explosive and dangerous, to produce light hydrocarbon vapours which  could give rise to an explosive atmosphere in the vessel’s tanks.  It was held that the dominant cause of the explosion was the failure to wash away residues of the earlier cargo and therefore the owners were in breach of their overriding obligation as to the seaworthiness of the vessel under Article III, rule 1 and accordingly, the owners were excluded from recovering an indemnity from the shippers under Article IV, r.6.  

The unseaworthiness of the vessel in The Fiona case was the major cause for the loss.  It appears that where the breach of the seaworthiness obligation is in no way related to the loss, the carrier would still be entitled to an indemnity under Art. IV, r.6 of the Hague-Visby Rules.  

10.
Inadequate packing or improper stowage

As discussed above, while many substantial casualties were resulting from undeclared dangerous cargo, damage to vessel or other cargo is often caused by inadequate packing or stowage of dangerous goods
.  

Under Article III, Rule 2 of the Rules, the carrier has the duty to “properly and carefully care  …  for the cargo.”  Although the IMDG Code
 sets out a detailed guide to packing, labelling, stowage and transportation of dangerous cargo, Auld LJ observed in Kapitan Sakharov that compliance with the Code is “Not necessarily determinative of the issue of due diligence …  depending on the facts of the case, a reasonable misconstruction of … an instrument may not amount to want of due diligence.”

In The Kapitan Sakharov, the vessel loaded on deck undeclared dangerous cargo. She also loaded containers under deck including eight tank containers of isopentane, a highly flammable liquid, in spaces lacking adequate ventilation.  An initial explosion occurred in the undeclared cargo stowed on deck.  The resulting fire on deck spread below, causing the sinking of the vessel. However, the initial explosion and the resultant deck fire, while rendering the vessel unseaworthy, the consequent fire would not have led to the sinking of the vessel had the isopentane containers were not negligently stowed where they did and hence owners were in breach of their obligation under Article III, rule 1.  It was held that owners were entitled to recover from the shippers of the undeclared dangerous cargo in respect of the on-deck stowage, but not in respect of damage caused and liabilities incurred in the subsequent under-deck fire and eventual sinking of the ship with her remaining cargo, to all of which their breach of Article III, rule 1, had contributed.  Auld L.J. in the Court of Appeal said that 

“The essential question was whether the [owners’] lack of due diligence in the stowage of the isopentane – breach of contract – causing unseaworthiness in the vessel was an effective cause of the fire in hold 3 and her loss.   The judge held that it  was and that, therefore, [the owner] was not entitled to rely on Article IV, rule 6, to seek an indemnity against [the shippers of the container of undeclared dangerous cargo] in respect of loss caused by that breach.  It is immaterial that here was another case or as to which of them was the dominant cause of their respective timings.”

11.
Limitation of Liability

Article 1 of Chapter 1 of The 1976 Limitation Convention provides that 

“Persons entitled to limit liability 

1. Shipowners and salvors, as hereinafter defined may limit their liability in accordance with the rules of this Convention for claims set out in Article 2.
2. The term “shipowner” shall mean the owner, charterer, manager and operator of a seagoing ship.”

Neither a shipper nor a lawful holder of the bill of lading in due course is a “person entitled to limit liability” under Article 1 of the 1976 Limitation Convention. 

Even if a “person entitled to limit liability” under Article 1(2) of the 1976 Limitation Convention, the claim must fall within the definition of Article 2 which provides that 

“1
Subject to Articles 3 and 4 the following claims, whatever the basis of liability may be, shall be subject to limitation of liability.

(a) Claims in respect of loss of life or personal injury or loss of or damage to property (including damage to property (including damage to harbour works, basins and waterways and aids to navigation), occurring on board or in direct connection with the operation of the ship or with salvage operations, and consequential loss resulting therefrom.

2. Claims set out in paragraph 1 shall be subject to limitation of liability even if brought by way of recourse or for indemnity under a contract or otherwise.”

The Court of Appeal in the CMA CCM S.A. v Classica Shipping Co Ltd
 held that the word “charterer” in Article 1(2) of the Convention was to be given its ordinary meaning and included a reference to time charterers who consequently were entitled to limit their liability according to the terms of the Convention but only in relation to limitable claims, as defined in Article 2.  In this regard, it went on to find that the owners’ claims in respect of damage to the ship and for indemnity in respect of their liability to contribute in general average were not limitable by the charterers because they were not claims which fell within Article 2.  However, the owners claim to be indemnified against their liability in respect of cargo claims was held to be limitable by the charterers.  An appeal to the House of Lords has been lodged.  Once their Lordships have considered the appeal, their decision will be reported in the Seaview of the Institute of Seatransport. 

CONCLUSION

A shipper or lawful holder of the bill of lading in due course usually has strict liability for the shipment of dangerous goods.  None of these parties are able to limit their liability for loss or damage caused to the ship as a result of such shipment.   It remains to be seen whether the House of Lords will uphold the decision of the Court of Appeal as regards the charterers right to limit liability under the 1976 Limitation Convention.
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