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The shipping casualties that hit the headlines are generally the major total losses, particularly those associated with serious environmental damage.  However, the main call upon hull and machinery insurance policies come from partial losses, or ‘particular average’ claims. resulting from damage to vessels and their machinery suffered due to the ordinary hazards of maritime trade.  Once policy coverage has been determined, the crucial question is how much will the policy pay.  The insurer will be looking to see repairs carried out with all possible economy, whereas the assured, particularly in the current buoyant freight markets, will want the vessel back in services as soon as possible.  The Marine Insurance Act (MIA) 1906 states that the measure of indemnity is the ‘reasonable cost of repairs’ and this article examines how 

This phrase is interpreted in practice, in the context of policies subject to English law.

Introduction

Hull and machinery insurance is used to protect the shipowner’s balance sheet against the total loss of his assets, or his cash flow and profits against the loss of funds necessary to pay for repairs.  All policies incorporate a deductible whereby the assured bears the first tranche of any loss.  The hardening insurance market of the 1990s saw deductibles increase very significantly and the trend was not reversed as the markets softened; evidently shipowners had become accustomed to retaining a portion of the partial loss risk.  The majority of shipowners also retain the loss of earnings risk entirely.  Loss of hire insurance remains relatively expensive and even when it is purchased it will usually incorporate a deductible period of 14 days or more.  With modern repair techniques, serious hull damage can be repaired in relatively short periods; it is more often machinery damage, requiring the delivery or fabrication of spare parts, that will trigger a claim in a loss of hire policy.

In the majority of cases, therefore, the losses arising from the vessel being out of service will fall on the assured.  In addition, following a casualty, a variety of costs may be incurred over and above the repair yard account; these all flow from the insured loss but a line has to be drawn in every case to determine whether any such costs fall on the hull and machinery policy.

Section 69 of the MIA 1906 states:

  Where a ship is damaged, but is not totally lost, the measure of indemnity, subject 

  to any express provision in the policy is as follows:

(1)  where the ship has been repaired, the assured is entitled to the reasonable cost   of repairs, less the customary deductions, but not exceeding the sum insured in 

respect of any one casualty.

At the time of the MIA 1906 it was still usual to deduct one-third off the cost of new materials used on repairs to allow for betterment.  All modern types of policy now provide the ‘Claims are payable without deduction of new for old’ so that ‘customary deductions’ are no longer made, (for example clause 14 of Institute Time Clauses – Hull, 1 October, 1983).

Section 69 also needs to be read in conjunction with section 55, which states that ‘unless the policy otherwise provides, the insurer on ship or goods is not liable for any loss proximately caused by delay, although the delay be caused by a peril insured against’ and, under paragraph 2(c), ‘that the insurer is not liable for ordinary wear and tear’.  Nonetheless, the broad inclusive sweep of section 69 begs a number of important questions, upon which section 88 sheds little additional light by saying that ‘where by this Act any reference is made to reasonable time, reasonable premium, or reasonable diligence, the question of what is reasonable is a question of fact’.

Case law

Given the large amounts that are often at issue, there is surprisingly little case law available to use as guidance.  In Stewart v Steel1  Maule J was considering the question of on what principle the expenses of repairing an insured ship can be recovered from underwriters.


( They can be recovered), he stated ‘where they are the expenses of repairs 


actually incurred, and properly incurred, to remedy a loss within the policy they


are then a fit measure of the damage which the assured has sustained – he is then 


so much the worse for a peril within the policy.  It is not sufficient that they

 
should be actually incurred in order to recover them; it is necessary also that they


should be properly and prudently incurred.  Suppose they are actually incurred,


but incurred with a view to a job, in order to put money into the pockets of


carpenters and shipbuilders, friends of the owner or his agent, these would be 


expenses actually incurred, but not properly incurred, and, therefore, not 


chargeable to the underwriters, as a proper measure of damages.

The actual outlay is therefore reliable evidence of the reasonable cost providing it 

has been properly incurred, see also Aitchison v Lohre.2 
Writing in his ‘Treatise on Marine Insurance’, published in 1881, the Liverpool average adjuster Richard Lowndes said:


The repair must be made with reasonable economy and in a judicious manner, 


unless indeed it be a part of the disaster that the ship has been driven into a place 


where economy and even honesty in repairing is unattainable by the assured or his 


servant the captain.

Every shipowner and surveyor will no doubt have their own private list of ports across

the world where economy and honesty are scarce commodities.  While the first two 

extracts emphasise that the costs must be prudently incurred, this last quotation extends the idea a little further in realising that there are practical limits to a shipowners’ ability to ensure that repairs are effected at a reasonable price.  This suggests that there is no universal standard; one must look at the circumstances of the individual case and the particular place that the vessel happens to be.  This is a recurring theme.

Referring again to Lowndes’s  ‘Treatise on Marine Insurance’, he had this to say about the reasonable cost of repairs and extra expenses incurred to expedite repairs:


Suppose that extra expenses is incurred in order to obtain special despatch in 


repairing, as, for instance, by working at night, is this claimable from the 


underwriter?  The underwriter objects that he never pays for loss of time, and 


therefore has no interest in such expenditure.  The shipowner retorts, ‘You’re not


paying for loss of time is an injustice which, at least, I should have the right to 


minimise’.  Here we come upon a real difficulty.  The not paying for loss of 


time is a necessary consequence of an erroneous notion that s hip, regarded as a 


mere structure of wood and iron, has a sort of value which is in some way 


separable from the value of her future earnings; so that damage done to a ship,


and loss of the ship’s employment for a time, are two distinct things, and the 


insurance of the ship covers the former only and not the latter.  So long as

1 (1842) 11 LJCP 155.

2 (1879) 4 Asp MLC 168.


this notion is prevalent, it would be premature to discuss the question whether an 


underwriter on ship ought to pay for the ship’s loss of employment whilst 


repairing.  In the meantime, the practical solution of the smaller question here 


put seems to be that the shipowner is entitled to repair his ship in that manner


which a prudent man would employ if uninsured; and, therefore, if the extra 


payment for despatch is no more than he would reasonably incur for his own 


sake apart from insurance, the underwriter should be liable for it.

A very reasonable proposition, on the face of it.  If an owner would incur extra expense to carry out repairs for his own account it is reasonable to suggest that he should not be prevented from carrying out repairs in the same manner when the damage in question forms a claim on the hull policy.  However, such a view was far from universally acceptable and there remained a body of opinion that considered that any cost tainted with the intention of avoiding delay could not be recoverable from hull underwriters, unless, of course, compensating savings could be shown.  Before moving on to illustrate this contrary body of opinion it is worth drawing attention to this early reference to the idea of the ‘prudent uninsured owner’ as a yardstick by which to measure reasonableness.  It is a useful test, but one that is not without its limitations, as well shall see later.

Field v Burr3 concerned a vessel that suffered damage as result of collision in way of a cargo hold as she arrived near her destination in the Thames.  Part cargo was discharged into lighters and a temporary repair was carried out at Tilbury Dry-dock.  When owners came to discharge the remainder of the cotton seed cargo it was found to be so damaged by sea water that the receivers rejected it and the sanitary authorities, under the then current Public Health Act, ordered the ship to ‘abate the nuisance and remove the seed’.  Considerable extra expense was incurred in discharging this remaining cargo at its destination and the shipowners claimed this expense as part of the reasonable cost of repairing the ship.  Collins LJ was clearly not impressed by the Lowndes concept of the ship as a freight-earning instrument.  He said:

The sole point left for decision is, whether the assured on hull and machinery can throw upon the underwriters the expense of discharging at the port of destination a cargo which, having become putrid by the action of the perils of the seas, has lost its identity, and in respect of which, therefore, no freight is payable by the consignee.  The mere statement of the point would seem to carry its own answer.  It is true that the ship was itself damaged and likewise 

3 (1899) 8 Asp MC 529.


the machinery by the peril which destroyed the cargo; but all this damage has


been fully satisfied by the underwriters; and the right of the plaintiffs may, I 


think, be tested by considering what their position would have been if the sea


water had got access to and spoilt the cargo without physical damage to the hull.  


How can the presence of a putrid cargo in the ship be said to be a damage to the 


hull? The fabric of the ship is not injured by it; so far as it affects the ship at all, 


it is by interfering with its use until it is removed.  But this is not damage to 


hull, which is the interest insured, but damage to the Shipowners, in his business 


as carrier.  And though, in the opinion of some writers, it would be more 


scientific to regard the ship merely as a freight carrying instrument….. and 


therefore to treat interference with its freight-carrying capacity as a damage to 


ship ( instead of looking only to the physical injury to the fabric) this view 


has clearly not been adopted in our law.

The dig at the Lowndes approach was a direct one, with references being provided for the offending pages from which the previous extract was taken.  That his view was 

seen as leaning too far to the commercial side is perhaps not surprising.  In the early case of Robertson v Ewer,4 Lord Mansfield said:


On a policy on ship, sailors’ wages or provisions are never allowed in settling


The damages.  The insurance is on the body of the ship, vehicle and furniture;


Not the voyage or the crew.

For some time through the late nineteenth century it appears to have been accepted practice to allow the shipowner the cost of a surveyor to superintend repairs on his behalf.  The next case to be considered deals with this point; we are therefore looking at an expense which is in principle agreed to form part of the reasonable cost of repairs.  The debate concerns how much of that expenses can be recovered from 

underwriters in the particular circumstances of this case.  Agenoria Steamship Co v Merchants Marine Insurance 5 dealt, in part, with the cost of sending the shipowners’ 

surveyor from the UK to Melbourne to superintend damage repairs.  Kennedy J considered the problem in the following terms:


Is this charge for a surveyor, or any part of it, properly allowable in the account


Against the underwriters?


The effect of the evidence upon my mind is that the question of the chargeability

4 (1786) 1 TR 127.

5 (1903) 8 Com Cas 212.

to the underwriters of the cost of a surveyor sent out from this country by the
owners in connection with the damage repairs of an insured vessel at a foreign

port as their representative is rightly held in practice to depend on each case

upon the particular circumstance.  Were the circumstances of the case such that 

these underwriters ought to be charged with this very heavy expense of sending

out a surveyor from Liverpool to Melbourne to superintend the repairs of the 

vessel:  Upon the whole, I think not.  It is, no doubt, common ground that 

Melbourne is a place at which the execution of repairs is costly and troublesome,

owing to the predominance of the labour interest.  But it is a large and 

flourishing port, which contains several firms who can undertake such repairing

work as the (vessel) required….. (and) there are skilled marine surveyors.  It

seems to me that in these circumstances I cannot properly saddle the 

underwriters, after their clear protest against the adoption of such a course, 

with the expense of £756 for a superintendent of £4,000 worth of work.

The judge may have had the prudent uninsured owner test at the back of his mind, 

but the question he addresses is what can underwrites reasonably be asked to pay, 

and not what a prudent uninsured owner would be prepared to pay.

The prudent uninsured owner test has been applied in other contexts, for example in Macbeth v Maritime Insurance Co6 regarding a constructive total loss, and in Carras v London & Scottish Assurance7 regarding a freight policy claim.  It was defended 

Robustly by AB Dann in his Chairman’s address to the Association of Average Adjusters in 1976.


The prudent uninsured shipowner is spoken of by Lecturers at Insurance courses


though he were convenient fiction. He is a very real fact.  Not only is there at 


least one great British Shipowner who is insured for total loss only but there are


a considerable number more with insurance cover on very limited conditions or 


with very large deductibles to say nothing of those whose vessels are insured


with captive insurance companies reinsured only with large deductibles.  If a


shipowner insures his vessel with a deductible of say £50,000 he is an uninsured


owner for losses below that sum.  Assuming he is prudent in what he does by 


way of repairs he offers us a practical guide as to what is the reasonable cost of


repairs that should be recoverable by his insured counterparts when their


vessels experience comparable casualties.

6 ( 1908) 24 TLR 403.

7 (1936) 52 LCLR 34.
Prudence, like many things, is relative, and one needs to examine in what respects

an uninsured owner will exercise prudence.  Certainly, he will exercise prudence

in carrying out repairs with appropriate economy, but equally he will exercise 

prudence with regard to the commercial welfare of his company.  He will balance

one against the other and, on occasion, he will opt for a course of action that favours

commercial considerations over economy of repair costs.  If he does so, to what 

extent should his hull underwriters suffer from the sacrifice of economy in repair

costs in favour of a shorter repair period?

In 1916, FD Mackinnon KC was approached by underwriters for an opinion regarding

Overtime on repairs.  During the First World War the Admiralty insisted that repair

Yards worked overtime when repairing merchant ships that had been requisitioned by 

the government.  In the case put before counsel the shipowner had not requested or

wanted overtime to be worked, but it was, and he had to pay for the excess cost.

Counsel’s opinion was brief and uncompromising.


In my opinion the underwriters are not liable for this part of the claim.  And I 


Think there are two grounds on which they should escape liability.


As regards particular average loss underwriters are liable for ‘the reasonable cost


of repairs’.  I do not think the question has ever arisen in any reported case 


whether an owner can order his repairs to be done so expeditiously as to involve


payment for overtime and then claim that the cost including overtime was the 


reasonable cost of repairs… It must be remembered that underwriters are never 


liable for any allowance to the shipowner by way of demurrage, or compensation 


to the shipowner for the loss of his ship’s earnings while repairs are being effected.


The time the vessel takes to repair is therefore solely a matter for the shipowner, 
or the club in which he insures against the particular form of pecuniary loss.  In


my opinion it would he held that the reasonable cost of repairs is the cost of 


repairing during ordinary working hours, and would not include the cost of 


overtime.

Clearly, this is a strict view of the matter, but it was not necessarily one that was shared

by all counsel.  In 1928 counsel’s opinion was taken by adjusters on the question of 

whether the owner of a liner was entitled to recover the cost of temporary repairs and 

overtime in order to enable the vessel to maintain an oerating schedule.  William

Jowitt KC pronounced as follows, again very briefly but with completely opposite 

Effect to Mackinnon’s opinion:


The owner is entitled to recover the reasonable cost of repairs.  The only 


Question of law which is involved is whether the fact that the particular


Vessel is a liner and therefore has to keep scheduled dates is a circumstance


to which a court can have any regard in arriving at the reasonable cost of repairs.


We think that the answer to this question is yes more particularly if the 


Underwriters knew or had the means of knowing that the particular steamer was


a liner and therefore presumably running to a schedule. 


Assuming nothing proved against the owners’ contention that the overtime or the 


double set of repairs were necessary to enable the vessel to keep her schedule, we


think that the owner should recover.  
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