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Dangerous goods are frequently carried by sea.  Most dangerous goods are accepted for shipment either pursuant to terms specifically negotiated between the parties to contracts of carriage or in compliance with express terms contained in standard contracts, including a proper declaration.   Notice of the nature of dangerous goods is not equivalent to knowledge of the degree of risk associated with such goods.   Simply declaring dangerous goods does not prevent casualties, as often damage is caused by inadequate or improper stowage of them.  This article discusses the contractual liability of persons who ship dangerous goods with or without prior consent by the carriers under English law and also the English Court’s interpretation of the Hague/Hague-Visby Rules in this regard.

1.    WHAT IS “DANGEROUS”?

At common law, there is no definition for “dangerous goods”. Goods can be “dangerous” either because they are inherently dangerous, for instance, explosives, or because they have a propensity to become dangerous when faced with extraneous circumstances.  For goods obviously of a type which will create extraordinary hazards, definition is not an issue. However, there are many goods which cannot be said in the abstract, simply by reference to their type, that they are either “safe” or “dangerous”.  The question is one of fact in each case.   

In The Athanasia Comninos, the vessel was chartered on the New York Produce form for carriage of coal from Nova Scotia to Birkenhead.  Shortly after sailing, the vessel was damaged by an explosion caused by ignition of a volatile mixture of air and methane gas, which had been emitted from the coal after loading.  Mr Justice Mustill pointed out that it is not possible to say in the abstract whether coal is dangerous or not because “I consider that it is not correct to start with an implied warranty as to the shipment of dangerous goods and try to force the facts within it; but rather to read the contract and the facts together; and ask whether, on the true construction of the contract, the risk involved in this particular shipment were risks which the plaintiffs [owners]  contracted to bear.”

While Mr Justice Mustill placed emphasis on owners’ knowledge as to the characteristics of the goods and the care which they assume in carrying them in the light of that knowledge, carriers are not expected to have the knowledge of an expert chemist but is expected to avail himself of all the information which is available to an ordinarily experienced and skilful carrier.   

At common law, the definition of dangerous goods is wider than goods which present physical danger and covers goods which are legally dangerous, causing detention or confiscation.  In The Giannis NK, a cargo of groundnuts which had been loaded in Dakar was later found to be infested with Khapra beetles. On board the vessel there was also a cargo of wheat pellets.  This infestation was inherent in the cargo upon shipment despite fumigation and occurred without the knowledge of the owners, charterers or shippers.  As the Khapra beetle is a voracious consumer of foodstuffs and thus undesirable, the vessel was ordered by the port authorities in the Dominican Republic and in the U.S. to dump the entire cargo at sea or to return it to the country of loading.    The groundnut cargo, together with the wheat cargo, was jettisoned.  It was held that the liability for the shipment of dangerous goods is not confined to goods which are liable to cause direct physical damage to themselves or the ship but also to goods that cause delay and expense.  The fact that some countries imposed a quarantine of the cargo, coupled with the order for dumping the entire cargo made the cargo dangerous.  

2.    
The Hague and Hague Rules

Major P&I clubs require their members to incorporate in their contracts of carriage terms not less favourable than that provided for under the Haguge/Hague-Visby Rules (collectively “the Rules”). Therefore, the Rules are almost invariably incorporated in most standard contracts of carriage.  

As regards carriage of dangerous goods, Article IV Rule 6 provides that 

“Goods of an inflammable, explosive or dangerous nature to the shipment whereof the carrier, master or agent of the carrier has not consented with knowledge of their nature and character, may at any time before discharge be landed at any place, or destroyed or rendered innocuous by the carrier without compensation and the shipper of such goods shall be liable for all damages and expenses directly or indirectly arising out of or resulting from such shipment. If any such goods shipped with such knowledge and consent shall become a danger to the ship or cargo, they may in like manner be landed at any place, or destroyed or rendered innocuous by the carrier without liability on the part of the carrier except to general average, if any.”

This Rule draws a distinction between the carriage of goods which the carrier did not consent to carry with knowledge of their dangerous character; and the carriage of goods which the carrier did consent to carry with such knowledge. 

3.

Liability at Common Law

The Express Duty

 If a contract of carriage expressly prohibits the shipment of dangerous goods, it is a breach of the contract to tender such goods for shipment.  In the Evgenia Chandris case, the charter expressly prohibited shipment of “acids, explosives and ammunition or other dangerous cargo”.  With the knowledge and consent of the master, but not of the owner, the charterers shipped turpentine which was a dangerous cargo and caused delay at the discharge port.  Upon learning of the shipment, the owners did not rescind the contract, but claimed damages.  It was held that since turpentine was a dangerous cargo within the definition of the express clause, the charterers were therefore in breach of contract.  It was further held that the master’s consent was irrelevant as he had no authority to vary the charter, nor did he purport to do so.  

The Implied Duty

The shipper (or charterer in the case of a charterparty) impliedly undertakes not to ship dangerous goods without giving notice to the carrier of their particular characteristics, unless the carrier (or his servants or agents) knew or ought reasonably to have known of the dangerous nature of the goods.  The House of Lords held in The Giannis N.K. that the implied undertaking to give notice is not subject to the knowledge or assumed knowledge of the shipper and is therefore an absolute warranty. 

If a cargo is known to be potentially hazardous but has a special characteristic which makes it more than normally hazardous, the shipper or charterer also has a duty to notify the carrier of this. 

4. 
Liability under the Rules

The owners in the Giannis NK  sued both the shippers and the charterers for an indemnity under Article IV Rule 6.  The House of Lords held that the words “dangerous nature” in Article IV, Rule 6 was to be given a broad meaning and not so construed ejusdem generic to “inflammable, explosive”.  The groundnut cargo was dangerous within the meaning of this Rule because it was liable to give rise to the loss of other cargo by dumping at sea.   Therefore, Rule 6 does not supersede the common law rule in respect of goods which present legal hazard. 

5. 
The Basis of Liability 

At common law, shippers’ liability for shipping dangerous cargo is strict.  It is not necessary to establish negligence on the part of the shipper/charterer.  The mere shipment of such goods without giving notice of its dangerous nature establishes the shipper’s liability.  The shipper is liable even if he has no knowledge of the dangerous nature of the goods or even if he had no means of ascertaining its dangerous nature.  The real question is not so much whether the cargo is “dangerous” in  the popular sense but Mr Justice Mustill pointed out in The Athanasia Comnios that 

“whether on the true construction of the contract, the risks involved in this particular shipment were risks which the (shipowners) contracted to bear.” 

Mr Justice Mustill also suggested that the risks which the owners should be regarded as having contracted to bear were those which would be avoided by appropriate methods of carriage for good of the relevant type, the owners being expected to take reasonable steps to keep up to date with the correct methods but not to have the knowledge of an expert chemist.  He said: 

“This approach will be sufficient to deal with most problems relating to dangerous cargoes, for in respect of the great majority of goods, the ‘normal’ precautions will sufficient to eliminate the risk of carrying normal goods of the description stated in the contract.  Leaving aside casualties from wholly extraneous causes, one can say that proper carriage and “dangerous” nature are opposite sides of the same coin”. 

The shippers in the Giannis NK case argued that their liability under Article IV, Rule 6 of the Rules was qualified by Article IV, rule 3 which provides that 

“The shipper shall not be responsible for loss or damage by the carrier or the ship arising or resulting from any causes without the act, fault or neglect of the shipper, his agents or his servants.”

The House of Lords held that the liability of the shipper under this Article IV Rule 6 is strict and there is no conflict with Rule 3 as Rule 6 is a “free-standing” provision dealing with a specific subject-matter.  It follows that that the shipper’s liability under the Rules is strict as is the case at common law and the shipper could be liable despite not knowing or having the means of knowing that the cargo was infested when shipped.   

6.
Why strict liability? 

The purpose of notice is to enable the carrier to consider whether to reject the cargo or what precautions he should take to enable him to carry it safely.   If neither the shipper/charterer nor the carrier is aware of the true nature of the cargo, the court has to decide which of two innocent parties should bear the risk.  The court has decided that the risk should fall on the shipper/charterer as the party which should have most knowledge of the cargo.

7.
Who is liable? 

The person who ships the goods is liable for the shipment of dangerous goods.  In the case of a bill of lading, the shipper remains liable even after he transfers the bill of lading to a third party such as a consignee or endorsee, see Section 3(2) of the English Carriage of Goods by Sea Act (“COGSA”) 1992. 

Section 3(1) of COGSA 1992 provides that 

“Where section…………. the person in whom rights are vested by virtue 

  of that subsection- 

(a) takes or demands delivery from the carrier of any of the goods to which the document relates;

(b) makes a claim under the contract of carriage against the carrier in respect of any of those goods; or

(c) is a person who, at a time before those rights were vested in him, took or demanded delivery from the carrier of any of those goods,

that person shall (by virtue of taking or demanding delivery or making the claim or, in a case falling within paragraph (c), of having the rights vested in him) become subject to the same liabilities under that contract as if he had been a party to that contract.

  ………
(3) This section, so far as it imposes liabilities under any contract on any person, shall be without prejudice to the liabilities under the contract of any person as an original party to the contract.”
A lawful holder in due course of the bill of lading may also be liable (i.e. as well as, not instead of the shipper) for the shipment of dangerous cargo if he demands and takes delivery of the cargo from the carrier. 

As to the person liable under Article IV, Rule 6, this Rule merely refers to the “shipper” but there does not seem to be any reason why the provisions of Section 3(2) of COGSA 1992 should not also be applicable and extend liability also to a holder in due course in circumstances outlined in this section. 

                                                                                                  To be continued……
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