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This paper concerns those who have command of ships – collectively known as “Masters”. There are very few Masters who err, and even fewer who get caught.  We are  concerned here with those very few who do get caught and are subject to the disciplinary action and jurisdiction of the courts. The second part of this paper discusses the plight of the Master of the “Prestige” and the breach of International Law implicit in the charges he faces. Despite years of experience as a Master on tankers, and despite managing to stabilise the vessel in an effort to minimise pollution and to save the lives of his crew, the authorities did not listen to the Master’s views on how best to save the vessel. Instead they refused him a place of refuge and forced  the “Prestige” into the Atlantic where she sank 6 days later.
Background 

Historically, the Master was almost invariably an owner or part owner of the ship under his command: something that is reflected in many of the ancient sea laws and ordinances. Master and owner of merchant vessels are a rare breed these days. 


The Master of a ship holds a position of  great responsibility. He is answerable to his owners for the good management of the ship and its safe navigation and operation. He is responsible for the safe care and carriage of passengers and cargo on board his vessel. He has authority over all of the ship’s crew, whose duty it is to obey his commands in all lawful matters.


The conduct, or perhaps more accurately stated the misconduct, of Masters is now closely regulated by statute.  The errant Master is exposed to both civil or disciplinary, and criminal sanctions. He may also be under a personal liability in tort. It is convenient to deal briefly with this tortuous liability before addressing the scope of his exposure to civil and criminal sanctions. 


Liability of a Master 

The Master is personally liable to any person who has a cause of action at common law and in accordance with general principles of the law of tort.  Accordingly, if the Master has fallen below “the standard of the ordinary skilled man exercising and professing to have that special skill”, he will be liable in tort to those who have suffered loss as a result, subject always to questions of foreseeability and remoteness. For example, by Article IV, bis 2 of the Hague-Visby Rules as enacted in the Carriage of Goods by Sea Act 1971, which entitles the servants and agents of carriers to avail themselves of the defenses and limits of liability set out in the Rules; by The Contract (Rights of Third Parties) Act 1999, which permits third parties to a contract to take the benefit of exclusion clauses in the circumstances set out in that Act; and under appropriately Himalaya clauses. 


In practice, of course, actions in tort are very rarely brought against Masters. It is generally more profitable to sue the Master’s employer. 


Civil Sanctions 
Liability 

The Master and other officers are liable to have their professional certificates cancelled or suspended or to be censured in the circumstances set out in Cap. 478 of the Law of Hong Kong, which is to be found in that part of the Law entitled “Disciplinary Offences”. These circumstances are:-

    (1) That he is unfit to discharge his duties, whether by reason of incompetence or misconduct or for any other reason; or

(2) He has been seriously negligent in the discharge of his duties; or

(3) He has failed to comply with the duty to render assistance to another ship with which 

he has collided and to provide his details to that other ship. 

Unfit by reason of incompetence or misconduct


The powers in relation to incompetence or misconduct are not confined to misconduct by the Master “in the discharge of his duties”. The absence of such a requirement is plainly for good reason. It is possible to conceive of a situation where an off-duty Master conducts himself in such a way as to cast serious doubt upon his fitness to discharge his duties: for example, by committing a criminal offence whilst ashore. 


Misconduct is a situation where an officer fails to conduct himself in accordance with those standards of conduct reasonably to be expected from someone of his position and rank. Incompetence on the other hand, refers not as such to one’s behavior and conduct but to his basic ability to do the job. Misconduct and incompetence are only “actionable” that the officer is unfit to discharge his duties by reason of such misconduct and incompetence.


It is not difficult to see how an incompetent Master can be said to be unfit to discharge his duties as Master, since incompetence necessarily implies a prolonged impairment and an inability to do the job. Most marine accidents are caused not by incompetence, but by one-off acts of negligence. A perfectly competent Master or other officer may do something “fantastically wrong”; that does not, however, necessarily mean that he is incompetent. 


The leap from misconduct to a finding of unfitness to discharge one’s duties is rather more difficult to make. It is one thing to say that a Master has misconducted himself. It is quite another to conclude that he is thereby unfit to discharge his duties.  In a past case the Court held that a condition of unfitness arising from misconduct implies a certain element of duration and, although conduct on a particular occasion may be such as to lead to the conclusion of unfitness, the circumstances will need to be quite exceptional to justify such a finding against an officer with an unimpeachable record in relation solely to an isolated incident. 

Serious  negligence 

In the case of serious negligence, the Director of Marine is empowered to order an inquiry and to suspend a certificate only where it appears that the officer has been seriously negligent “in the discharge of his duties”. This embraces both seriously negligent acts and seriously negligent failures to act.  There is no requirement that the officer has to be shown to be unfit to discharge his duties by reason of such negligence. A one off act of serious negligence is sufficient for the imposition of a sanction. 


It is not the intention of the legislation that a professional certificate should be at risk whenever an act of negligence is committed. To err is  normal human behavior. 

Disciplinary Measures under Cap. 478 

Pending the outcome of a Disciplinary Inquiry, the Director of Marine may suspend  an officer’s certificate, thus effectively making him unable to practice as a professional mariner in the interim period. 


Criminal Liability 

Under section 23B of Cap.200 on the application of criminal law to Hong Kong ships on the high sea, a Master is, like any other member of the public, subject to the criminal law and can be prosecuted for crimes committed by him whilst within the jurisdiction or on board a Hong Kong registered vessel when outside the boundary of Hong Kong. There are, however, certain specific statutory offences to which a Master (and other seamen) are uniquely exposed, and certain instances in which a Master may be strictly liable for offences in respect of which he personally has little responsibility. 

Conduct endangering, ships, structures or individuals 

Section 58 of the Merchant Shipping Act of the United Kingdom (Cap. 478 of the Law of Hong Kong SAR) makes it an offence for Masters and seamen to do acts, or to discharge their duties, in such a manner that causes or is likely to cause the loss or destruction of or serious damage to their ship or machinery and equipment, or of any other ship or structure or the death of or serious injury to any person. The Act also makes it an offence for Masters and seamen to omit to do anything required to preserve their ship and other ships from loss destruction or serious damage and persons from death or serious injury or to fail to discharge their duties in such a manner as to cause, or to be likely to cause, any of those things. 


A Master will only be guilty of an offence if his act or omission was deliberate or amounted to a breach or neglect of duty or if he was under the influence of alcohol or a drug at the time of the act or omission. It is a defense under section 58 for a Master to prove, where the act or omission constituted a breach of duty, that all reasonable steps were taken by him to discharge that duty, or that he took all reasonable precautions and exercised all due diligence to avoid committing the offence.  

Oil pollution 

Over the past few decades the international community has rightly become much more concerned about and sensitive to the danger and undesirability of pollution at sea. That concern and sensitivity is reflected in the most recent of which are MARPOL 73/78 (as amended) and Convention on the Law of the Sea 1982(UNCLOS). 


If the Master is found guilty of an offence under section 12, 13 or 16 of Cap. 413 of the Law of Hong Kong (undesirability of oil pollution at sea), he will be liable, on summary conviction, to a fine not exceeding HK$500,000 and upon conviction on indictment, at HK$5,000,000. It shall be a defense for a person charged under this regulation to show that he took all reasonable precautions and exercised all due diligence to avoid the commission of the offence. 


It should be said that very large fines are rarely imposed, and that they are usually met by the vessel’s P&I Club. This again, however, is an area in which the Master can find himself convicted of an offence notwithstanding that the cause of the polluting event was beyond his control.  Further liabilities and obligations are imposed in relation to the carriage of dangerous or noxious liquid substances in bulk and pollution by garbage. 

The following incident tells how things can be taken to the extreme for a Master of a tanker  which sank off the coast of Spain on 19 Nov. 2002 :



Background

  The Prestige was chartered to carry a cargo fuel oil from St. Petersburg and Ventspils to Singapore.  On the voyage in question, she was properly loaded within her allowable draft marks  Sheer forces and bending moments were well below limits.  The vessel was fully manned including an experienced Greek Master and Chief Engineer.  The Vessel was carrying 77,000 tonnes of persistent heavy fuel oil, the nature of which meant that evaporation and dispersion in the event of spillage would be very limited.




On 13 November 2002, the vessel was south bound off the north-west coast of Spain in very bad weather with severe  gale force winds of Force 10 coupled with high waves and heavy swell resulting in the vessel rolling  up to 20º at times while  shipping seas continuously on her main decks.


At about 1510 local time (LT) an unusual, loud sound was heard when a large wave struck the starboard manifold area.  The vessel listed quickly to an angle of about 25º to starboard. The Spanish Authorities were immediately notified. Due to the list, main engine power was lost. In these conditions there was then perceived for a short period to be a risk of capsize.


Spanish rescue helicopters successfully evacuated 24 of the 27 crew members. The Master, Chief Officer and Chief Engineer voluntarily staying on board to try and save the ship and minimise pollution.


The Master took action to right the vessel by filling with seawater by gravity two of the portside ballast tanks that had been empty.  This reduced the list to about 5º, stabilising the vessel and causing further escape of oil through the Butterworth holes to cease.  This occurred by about 2100 LT on 13 November 2002, after which the perceived fear of capsize was dispelled.


Owners contracted salvage assistance with Smit Salvage, one of the world’s most experienced salvage companies, on a Lloyd’s Open Form basis at 1945 LT. Smit began mobilisation immediately.


No real or objective attempt at an assessment of the condition of the vessel was made by the Spanish Authorities.  Notwithstanding this, they ordered the vessel to be towed in a north-westerly direction (320º) into heavy weather that was forecast to arrive the following day and to use the main engine in the process.  These orders were maintained notwithstanding the protests of the Master and his plea for access to a place of refuge.  Accordingly, at 1600 on 14 November, when the Prestige was 14 miles from the coast, and therefore at no risk of grounding, and under tow control of two tugs, the main engines were started on the insistence of the Spanish Authorities.


Loss of oil on 13 and 14 November was relatively minor and was confined to that which escaped through the Butterworth openings. ITOPF estimate that the oil lost from the Prestige in the early stages was limited to 1,000-2,000 tonnes. 


Refuge


The north-west coast of Spain has a number of places of refuge which afford deep water and many sheltered locations from prevailing northerly and south-westerly winds. There are at least five places of refuge that could have been  provided for the Prestige. In addition, the port of La Coruna was only 50 miles away. The closest place was only 19 miles from the position of the Prestige when two tugs had made fast at 1200 on 14 November. The Prestige could have reached this place of refuge within six hours of noon on 14 November, i.e. by 1800 on 14 November.


If the vessel had been allowed into a place of refuge on 14 November then undoubtedly the vessel would not have broken up into two sections and sank.  Pollution would have been restricted to about 1,000-2,000 tonnes.


The actions of the Spanish Authorities on 14 November of insisting on use of the main engines on a course of 320º greatly increased the amount of damage to the vessel and the amount of oil lost and shortened the life of the vessel. It also exposed a larger coastline, including that of France, to pollution.  The result of such actions was the loss of a large part of the shell plating when a loud bang was heard at about 0330LT on 15 November. When this occurred, the Master stopped the main engine overriding the orders and instructions of the Spanish Authorities in order to minimise further damage to his vessel.


Smit Salvage changed the course of the vessel from 320º (north-west) to the south during the morning of 15 November so as to better protect the hull of the Prestige, overriding the previous order of the Spanish Authorities.


During the afternoon of 15 November, bulk oil was seen to be leaking from the vessel, suggesting that cargo tanks were only then beginning to become breached due to the shell plating having fallen off earlier that morning following the use of main engines.


On 15 and 16 November the vessel, in her damaged condition, endured severe gale force winds and seas in the exposed sea of north-west Spain.  The vessel’s condition deteriorated over these days. On 19 November at about 0800 the vessel buckled and broke into two sections. Both sections sank shortly thereafter. The vessel sank 133 miles from the Spanish coast.


In a place of refuge, the vessel would not have been subject to any wave impact damage or large bending moments.  The vessel could have been boomed off and would remain with salvage tug assistance throughout until transhipment had been arranged and cargo taken off. Any further pollution, other than that caused by the initial incident (1,000 tonnes) would be limited to the locality of the place of refuge which would in any event be capable of being carefully controlled.


The Criminalisation of the Master


On his evacuation at 18.00hrs on 15 November, the Master was immediately handcuffed and arrested. Although the Master had not slept properly for over 48 hours he was subsequently interviewed for 6 hours until 2am on 16 November. After harsh treatment at the police station and imprisonment there for 2 days he was transferred to jail where he remained for 83 days. It was only upon the posting of bail of €3m that he was released, under strict conditions including the obligation to remain in Spain and report to a local police station every morning (including weekends). The daily reporting condition was only reduced to weekly on 27 April 2004.  The Court of Appeals finally ruled, two years after the casualty, that the Master should be allowed to return to Greece for a 3 month period. He left Spain on 23 November but must return in February. He is still required to report fortnightly to the police in Greece.


One might well question the level of bail which is higher than that requested for the US millionaire accused of murder, Phil Spector and for Michael Jackson, a multimillionaire accused of child sexual abuse, who incidentally was given permission to travel to Europe, whilst Captain Mangouras is still not allowed to leave Spain.


Breach of International Law


Under Art 230 of the United Nation Convention on the Law of the Sea, 1982 (UNCLOS), foreign vessels involved in cases of unintentional pollution outside territorial waters, and within territorial waters unless committed wilfully, are only liable to fines. The detention of the Master and any future prison sentence would clearly violate this Convention, to which Spain is a party.


Implications for the future


The continued issue of the Prestige Master’s restrictive bail conditions is an extreme and highly politicized example where public authorities have been desperate to shift blame and find a scapegoat. This has been unfortunately manifested by a “knee jerk” reaction and this reaction has been reflected in the legislative proposals as seen above. There is a real danger that if supposedly developed nations can treat an experienced Master with a previously unblemished record in this way (imprisonment for 83 days, 3 million Euros bail and tough bail conditions on release) then this will deter good quality individuals embarking on a shipping career, deter Masters from seeking refuge (for fear of hostilities) and enquiries may never reveal the true cause of an incident for Masters may fear self incrimination. None of this can be good for the shipping industry, nor for the man on the street who relies upon quality seafarers safely driving those crucial goods & energy carriers to deliver our every day needs in a safe and timely manner.
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