Straight bills of lading - The Rafaela S
Straight Bills  vs.  Order Bills

Where a bill of lading is made out to a named consignee without adding the words "to order", the bill is non-transferable and is generally known as a straight bill of lading.  Bills of lading made out "to order", or to a named party with the words "or to order", are generally known as "order bills of lading"; they are transferable, and are accepted as documents of title.

It was said by the Hong Kong High Court in The Brij [2000] 3 HKC 313 that the accepted view of the shipping world in relation to straight bills of lading was as follows:-

"...Straight Bills are also very much known to the shipping world and the essence of Straight Bills is that they are not negotiable and the contractual mandate is to deliver to the named consignee without the production of the original document."

However, the position must be re-visited in light of the House of Lords decision in The Rafaela S [2005] 1 Lloyd's Rep. 347.

The Rafaela S

In The Rafaela S a cargo claim was brought against a demise charterer by the buyer of goods under a straight bill of lading which expressly required presentation for delivery.  The case raised a number of important issues, and amongst them was whether a straight bill was "a bill of lading or any similar document of title" within Article I(b) of the Hague-Visby Rules.

The arbitrators and the court of first instance in England followed the traditional view that a straight bill was not a document of title.  The decision was reversed by the Court of Appeal, which concluded that a straight bill of lading, otherwise in the form of a classic bill of lading, should be viewed as a bill of lading within the meaning of the Hague Rules notwithstanding that it was non-negotiable.  One of the reasons for this conclusion was that a straight bill was in principle, function and form much closer to a classic bill than to a non-negotiable receipt, and it required production of the bill on delivery.  

The House of Lord's judgment

The decision of the Court of Appeal was affirmed by the House of Lords.  The House held that a straight bill of lading was to be viewed as a "bill of lading" within the meaning of Article  I(b) of the Hague Rules.  The reasons for the ruling can be summarised as follows:-

(i) A straight bill of lading shared all the principal characteristics of a bill of lading except for the fact that such bill was only transferable to a named consignee and not generally. In the hands of the named consignee it was his document of title. Its function could not be equated with that of a sea waybill, which is never a document of title and, unlike a bill of lading, does not contain the standards terms of the carrier on the reverse side and is not issued in sets of three.  
(ii) There was relatively widespread mercantile use of straight bills at the time the Hague Rules were adopted. It was inferred from the absence of any special provision to exclude straight bills from the scope of the Rules that such bills were intended to be covered. Taking into account the international nature of the Hague Rules, particular attention was paid to the practice surrounding the use of such documents in other legal systems.

(iii) A named consignee who received an order bill of lading and a named consignee who received a straight bill of lading should be afforded the same protection by the Hague Rules.
(iv) Although straight bills were treated as sea waybills in the Carriage of Goods by Sea Act 1992 (and also in Hong Kong's Bills of Lading and Analogous Shipping Documents Ordinance, Cap. 440), the legislation specifically provided that it would not affect the Hague Rules, and could not therefore alter the proper construction of Article I(b).
Although the terms of the straight bill of lading in question expressly required that the bill be presented for delivery, the House of Lords remarked that even where a straight bill omitted such a clause, the carriers were nevertheless under a legal obligation to obtain production of an original bill.  
Questions Unanswered

The question before the House of Lords was whether a straight bill of lading is a document of title for the purposes of the Hague Rules. It is not entirely clear whether such bills are documents of title at common law. The House commented that "the question before the House is not whether a straight bill of lading is a document of title at common law". Their Lordships seemed to have accepted that "documents of title" under the Rules did not import the English traditional concept of title to goods and that straight bills of lading were not "documents of title" at common law.  

It would appear that the House of Lords was prepared to imply into every straight bill a term requiring the production of the original straight bill of lading for delivery. If that is the case, parties would probably have to expressly contract out of this requirement, if they so wish, by stating on the bill e.g. "No bill of lading need be surrendered in exchange of delivery of the goods". Following this elimination, one question would be whether such a document would continue to be a “bill of lading or any similar document” under the Rules. There may yet be a degree of uncertainty with the House's “look and feel” approach: it may "look and feel" like a bill of lading, but amount in substance to a sea waybill. 

Conclusion

Although The Rafaela S did touch on the status of straight bills of lading in a general sense, one must bear in mind that the real issue in the case was the applicability of the Rules to the straight bill in question. The House of Lords’ general opinion on straight bills of lading is by no means conclusive and must be read with caution. 

In addition, after the handover in 1997 the English courts' decisions are no longer binding in Hong Kong. It remains to be seen whether the Hong Kong High Court, which held in The Brij that the contractual mandate of straight bills was to deliver to the named consignee without the production of the original document, would be prepared to depart from its former approach and adopt the House of Lords' decision in future cases.
Nevertheless, one of the most significant practical implications of The Rafaela S on the carriage of goods by sea is the requirement of production of the original straight bill of lading for delivery.  Mere proof of identity of the named consignee may no longer be sufficient.  In any event, to err on the side of caution, it would be good practice for carriers to deliver goods only upon production of the original straight bill of lading in all cases.
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