“Herald” after the ISM Code          Sanjay Anand

INTRODUCTION

The capsizing of Herald of Free Enterprise in 1987 was caused by failure to close the bow doors prior to departure from the port of Zeebrugge. At least 150 passengers and 38 members of the crew lost their lives in this accident.  The death toll was the worst for a British vessel in peacetime since the sinking of the Titanic in 1912.

In the enquiry that followed, Lord Justice Sheen found that the accident was partly caused by the “serious negligence in the discharge of their duties” by the captain, chief officer and assistant bosun. However, he said that 

“… a full investigation into the circumstances of the disaster leads inexorably to the conclusion that underlying or cardinal faults lay higher up in the Company.” 

He found “staggering complacency” on the part of the company, remarking that:

“.. From top to bottom the body corporate was infected with the disease of sloppiness....".
However, when the relatives of those who lost their lives in the Herald incident tried to bring a charge of ‘corporate manslaughter’ against the company on the basis of the verdict of ‘unlawful killing’, despite the extremely disparaging pronouncements about the management involved, the Court of Appeal cleared the company from any direct responsibility for the disaster. Although various reasons were advanced, in my view, the basis for the Court of Appeal for so deciding was that there was a failure by the prosecution to establish the requisite mens rea ( refers to mental elements of a crime, typical examples include intention, recklessness, knowledge and dishonesty etc.) and actus reus  (means the physical elements of the crime, it includes conduct, consequence and circumstances etc.) against those ‘who were to be identified as the embodiment of the company itself’.

What precipitated from the Herald tragedy was that the IMO decided that the time had come to establish an internationally uniform standard of ship management and led to drafting and introduction of the International Safety Management Code. 
I believe that the relatives of the Herald’s deceased would have been better placed today to establish liability on the part of the ship owning company and how the ISM Code would provide claimants with the necessary ammunition to go after errant ship owners and operators in light of the English  authorities to be discussed below.    

Merchant Shipping Act 1995

Whilst MSA 1988, s31 (duty of the owner of a ship to take all reasonable steps to secure that the ship is operated in a safe manner - now MSA 1995, s 100) was a legislative response to the Herald designed to hold the shipowner criminally responsible for the unsafe operation of his ship outside the UK,  it did nothing to bring shipowners to justice, for their actions for the deaths resulting from the maritime accidents. 

Similarly, in the collision of Marchioness and Bowbelle in River Thames in 1989, the master of the dredger Bowbelle, as being the overtaking vessel, was charged under MSA 1988 s 32 for failing to keep a proper lookout during her collision with passenger launch Marchioness. The Marchioness sank due to the collision and 51 out of 134 passengers lost their lives. It was also found that steering position made it difficult for the crew to have a full view of the traffic and the management was fully aware of it. On 5 June 1990, MAIB issued its investigation report and they described that the responsibility was attributable to those who were directly in charge of the vessel and also those responsible for the acceptance of the faulty design of the wheelhouse restricting visibility. In October 2000, after a continued persuasion by the families of the victims, Lord Justice Clark opened a public inquiry. No successful prosecution for unlawful killing could be brought against the managing company of Bowbelle since no one person could be identified as being responsible for the deaths. This could not have been possible with ISM Code  as the need to report and analyze the non-conformities, accidents and hazardous occurrences required under article 9 of Part A would have added fuel to the fire. The importance of this case is that it brought out the current unsatisfactory state on the law of manslaughter. This was because no one person could be identified as being responsible for the deaths due to lack of evidence necessary to secure convictions.

Criminal Responsibility

Until the Herald, there was considerable doubt whether a company could be convicted of corporate manslaughter.  In 1927, the English courts held that a company could not be indicted for manslaughter on the ground that a company could not have the requisite guilty mind or "mens rea". This was the basis of the decision in R v Cory Bros Ltd in which Finlay J quashed an indictment against the company for manslaughter. However, it is now clear that in theory a company can be convicted of corporate manslaughter and the responsible officers can be sentenced to jail. 

In similar management failures, in the Piper Alpha disaster, Lord Cullen found that the operating company, Occidental Petroleum, had “significant flaws in the quality of management of safety”. In the inquiry into the Clapham Junction train crash, Mr Justice Hidden criticized British Rail for letting its work practices slip into unacceptable and dangerous standards. Justice Fennell in his inquiry into the Kings Cross fire criticized the London Underground for collective failure from the most senior management level downward over many years to minimize the outbreak of fire. Lord Cullen in his report concerning the Ladbroke Grove train crash wrote that the accident was due to Railtrack’s incompetent management and inadequate procedures within the responsibility of the infrastructure controller. The above incidents brought pressure on the legislatures to bring about a change in the law of corporate manslaughter.

To assist in determining the acts of which employees would potentially trigger a corporate liability, company employees have traditionally been divided into those who act as the 'hands' and those who represent the 'brains' of the company. This approach has its origins in an earlier civil case H.L. Bolton Ltd v T.J.Graham & Sons Ltd, where Lord Denning said:

“A company may in many ways be likened to a body. It has a brain and a nerve centre which controls what it does. It also has hands which hold the tools and act in accordance with the directors from the centre. Some of the people in the company are mere servants and agents who are nothing more than hands to do the work and cannot be said to represent the mind or will. Others are directors and managers who represent the mind and will of the company, and control what it does. The state of mind of these managers is the state of mind of the company and is treated by the law as such.”

Further headway was made some thirty years after this pronouncement when, following the capsizing of the Herald, the prosecution of P & O Ferries  confirmed that it was possible to charge a company with corporate manslaughter. In this case, not only the company was charged but in addition, its seven directors were also charged with corporate manslaughter. An actual corporate conviction, however, was still yet to come.  The judicial inquiry severely criticized the management of P & O European ferries and the jury at the inquest returned verdicts of unlawful killing of 187 cases. Eventually in June 1989, the Director of Public Prosecutor launched prosecution against the company and the seven individuals. However, the trial collapsed after Turner J directed the jury to acquit the company and the five most senior individual defendants. The principal ground for this decision relating to the case against the company was that in order to convict the company, one of the individual defendants ‘identified’ with the company would himself have to be guilty of manslaughter.

Based on the above, the rule established appears to be that, that in order to convict a company (which obviously as a legal fiction lacks any mind of its own), it was necessary to find an individual whose acts and intention can be attributed to it.  For corporate manslaughter to be established, this individual must have been:

1) the ‘directing mind’ of the company in this area; and

2) himself grossly negligent.

The test of ‘directing mind’

In a very important case of Meridien Global Funds Management Asia Ltd v Securities Commission, two employees of Meridien, the chief investment officer and a senior portfolio manager, had improperly used their authority to purchase in the name of the company a substantial interest in Euro-National Corp. Ltd, a New Zealand listed company. The Meridien was required to give notice of its acquisitions to ENC and the Stock Exchange. The chief investment officer and senior portfolio manager knew this but the board and the managing director of Meridien did not. No notice was given to the board. The House of Lords upheld the New Zealand court ruling that Meridien had contravened the law, holding that the knowledge of chief investment officer was to be attributed to Meridien. This case was considered significant in law relating to ‘directing mind’ test and it has displaced the identification test as seen in previous cases . Based on the above decision it can be argued that knowledge of the designated person (“DP”) as defined in the ISM Code will be attributable to the knowledge of the company and hence the directing mind test may well be easily satisfied. 

The presence of the DP now serves to further close this ship-shore divide. As he has the direct responsibility for monitoring the safety and the pollution prevention aspects of the operation of the vessel and has a duty to ensure that adequate resources are applied to this end, it is conceivable that the DP may be construed as the directing mind for the purposes of the offence of corporate manslaughter. It is hard to expect the courts to be sympathetic in circumstances where the role of the DP is also to ensure that corrective actions have taken place, especially once deficiencies have been reported to him under the Safety Management System procedures.  According to Article 4 of Part A of the ISM Code, the DP is considered “having direct access to the highest level of management”.  It is highly likely that the knowledge of the DP would be deemed attributable to top management and liability of the top management on this basis may well soon be tested in courts. 

Gross negligence – causation to crime

The test of gross negligence in R v Adomako [1995] 1 AC 171, has become the latest touchstone for involuntary manslaughter cases. It not only changed the litmus test from objective recklessness back to gross negligence but it also introduced the civil liability concept of duty of care into a criminal cases.

In Adomako, an anesthetist failed to notice that an endotracheal tube (to allow the patient to breath normally) had become disconnected. As a result, the patient died. The defence conceded at the trial that the doctor had been ‘objectively’ negligent but argued that this negligence was not so gross that it should be considered a criminal offence. The Court of Appeal certified a question to the House of Lords as to whether it was sufficient to adopt the gross negligence test previously set out. Lord Mackay providing a proper basis for describing the crime of involuntary manslaughter held that to convict an individual of manslaughter by gross negligence, the following test must be satisfied:

a) Did the defendant owe a duty of care to the deceased?

b) Was there a breach of that duty; i.e. did the defendant fail to give such reasonable care and attention to the interests of the victim that a reasonable man in his position (with his resources) would have done?

c) Did the breach of that  duty  the substantial cause of death of the victim?

d) Was the breach one that should be characterized as grossly negligent and therefore a crime? (Defendant can be deemed to have disregard for the life of the deceased).

Herald after ISM 

All cases  convicted for Manslaughter to date have suggested that if a crime was committed in the course of a business,  the smaller the company is,  then the more likely  a conviction would be entered. This is because, under the status of law then , for a prosecution for manslaughter to succeed, an individual had first to be identified as being both responsible for the death and identified as the directing mind of the company. This was very difficult to prove for large, multi-layered, complicated organizations.  

Against this backdrop, we go back to the SMS which sets out a list of duties that a ship owning company or its master/crew has to carry out in order to meet the ISM Code requirements.  In the event of an incident involving human casualties, alert investigators would first examine the SMS to determine if there have been any failures to carry out any of these duties and then to determine whether it is this failure that resulted in the death. A failure would automatically provide ammunition to prosecutors to argue a breach of duty on the part of the company under the Adomako test.  

Given that any failure under the SMS should have been noticeable in any event to the DP who in turn represents “the highest levels of the company” ashore, it is arguable that the ISM Code has created a situation whereby, even applying the previous ‘mens reas’ of the ‘directing mind’ test, the ship operating company might find itself exposed to charges of manslaughter.  

Would the failed prosecution of P&O European Ferries after the Herald disaster reach a different result under Adomako?  P&O clearly owed a duty of care to its customers and employees. The company would have violated articles 3.2, 7 and 12 of the ISM Code (if they had then been in force) which would have effectively proved the breach of the duty of care.  The only matter remaining for the jury would probably be whether the company’s failure to ensure a safe system could be regarded as so gross that juries would accord it the status of a crime.

Given the caustic remarks made by the judge and the finding of unlawful killing by the jury, it would have been very surprising if P&O would have escaped liability today.
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