Responsibility for Hull Fouling under NYPE

                                                                                                               Robert Joiner

A seminar given by Robert Joiner in Hong Kong in February 2005 looked at hull fouling and its effects and considered the responsibilities for that fouling.

What is hull fouling?
Hull fouling is generally a form of barnacle growth.  These organisms are creatures of the tropics. They are known to thrive in ports such as Sepetiba, Brazil; Lorenzo Marques, South Africa; Owendo, Gabon; and Paranagua, Uruguay.  They breed all year round.  However, they do not like fresh water.

Rate of growth
As a very general rule of thumb, barnacles grow at about 0.17mm per day or about 5mm per month.

Areas of growth
Barnacles grow on areas where anti-fouling paint is weak.  Anti fouling paint reacts with seawater to create a biocide which kills the marine organisms.  The vessel's movement through the water then polishes off the leached layers of paint plus dead organisms to clean the hull.  However, if there is no movement through the water, this cleaning operation is hampered and if stationary for 12 - 14 days, the leached layer starts to act as a barrier to the creation of more biocide.  Most manufacturers guarantee the effectiveness of their paint whilst stationary for between 14 - 21 days.  Once this period has been spent at a tropical port, the possibility of barnacle infestation is high.  

This raises the question as to whether owners are in breach of their obligation to deliver a vessel fully fit for service if it does not have full anti-fouling protection on delivery.  It also raises environmental issues, since the use of the paint has been criticised by organisations such as Greenpeace.

Effect of fouling
The first consequence of hull fouling most likely to be observed is an under-performance by the vessel.  The presence of barnacles, particularly on the flat bottom, will reduce the vessel's speed.  Even moderate growth will increase hull roughness to cause a significant effect on performance.

Barnacles can also break down paint and on unprotected steel even cause damage to plates.  

This leads to the question of whether owners or charterers are liable for such infestation and damage.

Owner's responsibilities
On delivery:

On delivery of the vessel, owners are contracted to provide a vessel which is fully fitted for service. So if there is existing fouling, this is a defect which can entitle charterers to refuse delivery and insist the vessel is cleaned and re-tendered - see the "IOANNA" [1985] 2LLR 164 at 177.

If there is no existing fouling, should the hull be protected from the risk of future fouling?  There is no clear authority on the point, however, in considering an appeal in the "PAMPHILOS" [2002] 2LLR 681, it is clear that the original tribunal thoroughly investigated the application and the guarantees applying to the anti-fouling paint, in order to check that owners had been duly diligent in this respect.  The point was also raised in London arbitration 20/00, but the possible breach caused by existing bad painting was not argued.

During the charterparty:

Assuming the vessel has been delivered in a fit condition, should matters deteriorate during the course of the charterparty, owners' obligation is to take reasonable steps in reasonable time to maintain the vessel's condition as per clause 1 and/or to exercise due diligence in providing a seaworthy vessel before each voyage if the clause paramount is incorporated into the time charter.

In addition, there is a dry docking clause at clause 21 which provides for cleaning to take place in owner's time every six months.  However, this is normally deleted.

In London arbitration 10/00, it was considered that owners were entitled to take one voyage after suspected hull fouling before making a decision on whether to clean.  However, that particular case involved no speed and performance warranty, nor any indication that time was of the essence.  In cases whether the usual speed and performance warranty exists, another tribunal may decide that an obvious case of hull fouling would require immediate attention.  This would be supported by the duty to proceed with utmost dispatch.

It is therefore advisable to act promptly, particularly given the potentially high value of any under-performance claims at current market rates.

But at whose cost and in whose time?  What are charterers' responsibilities here?

Time charterers' responsibilities
Usually, hull fouling during the charter arises as a consequence of owners following charterers' orders to a tropical port where barnacles grow.  However, it has been held in the "RIJN" [1981] 2LLR 267 at 272 that such hull fouling is a normal incident of the charter and not an off-hire event, unless of a wholly extraordinary and unpredictable nature.  

Reference is made here to the "APPOLLONIOUS" [1978] 1LLR 53 at 866, where Mocatta J describes bottom fouling at Whampoa as unexpected / extraordinary and therefore off-hire.  This is because it is a fresh / brackish water port, where barnacle growth would not normally be expected.

It follows therefore that if the port is a seawater port, where barnacle growth would be expected, the starting assumption would be that hull fouling at that port is to be considered normal.

So if the hull fouling is a normal incident of the voyage, resulting underperformance will not be a breach of any speed warranty - see London arbitration 20/00 where the tribunal found that fouling at a seawater port was in the normal course of the charter and did not constitute a breach of the speed warranty, but found the vessel had under-performed to a lesser degree because after she was cleaned, she was still not meeting the warranty.

As for cleaning, generally this is regarded as a matter for owner's expense, but with hire continuing, given that the need to clean occurred as a normal incident of the voyage and is therefore itself a service required under the charter.  This has been confirmed in the most recent authority, even though this refers to an arbitration decision whether the time spent cleaning was off-hire - see the "KITSA" [2005] EWHC 177.  However, this finding was based on an additional off-hire clause, rather than clause 15, and is distinguishable on this basis.

Conclusion
Where a vessel is programmed to load at a seawater tropical port and delays are possible, it is prudent to anticipate the risk of hull fouling; check the vessel's hull on delivery, check the cleaning and painting history, and possibly conduct surveys, but certainly monitor performance.  Thus, as soon as fouling is suspected, look to clean at the next port.

(Robert Joiner , Partner of Kennedys London. If you have a query, please contact Mary Thomson at m.thomson@kennedys.com.hk)
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